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JUDGMENT 

1.  Being highly aggrieved by the judgment and order, dated 18/06/2010, passed 

by Smt. Hema Devi Bhuyan, learned Assistant Sessions Judge, Sonitpur, in Sessions 

Case No. 59/2008, the Convict, Md. Jakir Hussain and Md. Surat Jamal  (herein after 

referred to as the Appellants), have filed this appeal. By the impugned judgment 

learned trial court has convicted and sentenced the Appellant Md. Jakir Hussain to 

undergo rigorous imprisonment for seven years and to pay a fine of Rs. 5,000/-, in 

default, to undergo further term of simple imprisonment of one year u/s 376 of the 

Indian Penal Code and also sentenced him to undergo imprisonment for five years 

and to pay a fine of Rs. 2,000/-, in default, to suffer a term of simple imprisonment 

of six months u/s 366 of the Indian Penal Code and sentenced the appellant Surat 

Jamal to undergo rigorous imprisonment for term of five years and to pay a fine of 
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Rs. 2,000/-, in default, to suffer further term of simple imprisonment of six months 

u/s 366 (A) of the Indian Penal Code . 

2.  Before entering into the merit of the appeal, let me briefly state the facts 

relevant for consideration of this appeal.  

 (a) On 08/03-2008, one Mustt. Kasima Khatoon lodged an FIR before the 

Officer in Charge of Sootea Police Station, inter alia, alleging that on last 21-02-2008 

at about 10/11 a.m. while her 12 years old daughter/victim went for her school, 

disappeared therefrom and after searching for the girl, the informant came to know 

that accused person, namely Jakir Hussain residing at Nagaon kidnapped her 

daughter by deceitful means and the brother-in-law of said Jakir Hussain, namely, 

Surat Jamal of village Palashani under Sootea PS, was also involved with the said 

occurrence. It was also alleged that on 08-03-2008, the informant again came to 

know that both the accused persons kept hidden and confined her said daughter in 

the house of Surat Jamal.   

(b) After receipt of the said FIR, the officer in charge of Sootea Police 

Station initiated the investigation and ultimately, after completion of the 

investigation, Charge sheet was laid against the accused Jakir Hussain and Surat 

Jamal  u/s 366(A)/342/34 IPC. In due course the case was committed to the Court of 

Session, Sonitpur. It was then transferred to the Court of Assistant Sessions Judge, 

Sonitpur for disposal. Charge 366(A)/342/34 and 376 of IPC was framed against 

accused Md. Jakir Hussain and charge 366(A)/342/34 IPC was framed against 

accused Md. Surat Jamal to which they refused to plead guilty and claimed to be 

tried. 

(c)  During trial, 9(nine) witnesses were examined for the prosecution 

side. Accused were examined u/s 313 Cr.P.C, and they declined to adduce any 

evidence, in defence. The defence plea is only denial. 

(d) Ultimately, by judgment and order, passed on 18/06/2010, by Smt. 

Hema Devi Bhuyan, learned Assistant Sessions Judge, Sonitpur, in Sessions Case No. 

59/2008,   convicted and sentenced the Appellant Md. Jakir Hussain to undergo 

rigorous imprisonment for seven years and to pay a fine of Rs. 5,000/-, in default, to 

undergo further term of simple imprisonment of one year u/s 376 of the Indian Penal 
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Code and also sentenced him to undergo imprisonment for five years and to pay a 

fine of Rs. 2,000/-, in default, to suffer a term of simple imprisonment of six months 

u/s 366 of the Indian Penal Code and sentenced the appellant Surat Jamal to 

undergo rigorous imprisonment for term of five years and to pay a fine of             

Rs. 2,000/-, in default, to suffer further term of simple imprisonment of six months 

u/s 366 (A) of the Indian Penal Code.   

This judgment and order of conviction is challenged in this instant Appeal u/s 

374(3) (4) Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Court has gravely erred in law as well as in facts while 

passing the impugned judgment and order of conviction and as such the same is 

liable to be set aside; 

 (ii) That learned Trial Judge has failed to appreciate the evidence on record 

and has relied more upon surmises and conjectures than in principles of law while 

arriving at the decision of guilt of the accused/appellant u/s 376/366 & 366(A) of 

IPC. Hence, the impugned judgment and order of conviction is liable to be set aside; 

   (iii) That the learned Trial Court has jump into conclusion about the so called 

victim being a minor. Whereas from the evidence of the victim girl as well as from 

the deposition of the informant her mother it appears that the age of the so called 

victim is not conclusively proved. On the other hand, the medical evidence adduced 

by PW 7 is also not of a conclusive nature, hence the finding of the learned trial 

Judge that the so called victim “X” was aged between 12 to 14 years is not based on 

facts as brought out in evidence. Therefore, sentences of the conviction passed on 

the basis of such a finding is not sustainable in law and is liable to be set aside.   

  (iv) That the learned Trial Judge has failed to appreciate that although a 

substantial part of the occurrence of the so called abduction and rape took place at 

Ambagan of Nagaon district but yet no witness of the said place is cited or examined 

as witness by the prosecution, thereby concealing many vital and material facts from 

the Court. Hence, a miscarriage of justice has taken place in the instant case, for 

which the impugned judgment and order of conviction is liable to be set aside.   
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(v) That it has come on evidence on record that a written information was 

submitted before the police on the very date of occurrence i.e. 21-02-2008 by the 

PW 1, but the prosecution has only brought on record and exhibited the so called 

FIR dated 08-03-2008, thereby suppressing the first and for most important 

information from the Court. The prosecution has neither produced the said first 

information before the court nor given any plausible reason for not doing so. 

Thereby the prosecution case is rendered doubtful and untrustworthy for which the 

appellants should have been acquitted.    

(vi) That the learned Trial Court has failed to observe that the so called victim 

has given her age as 16 years in her deposition in Court and has also admitted that 

her age may be 18 years on the date of deposition before the Court. But she has 

nowhere stated that accused Jakir Hussain (appellant No.1) had sexual intercourse 

with her against her will or without her consent. But from the whole conduct of PW 

3, the victim, it appears that she was a consenting party to the whole occurrence if 

any, hence this witness is not at all reliable or trustworthy to take her statement at 

its face value to convict the accused persons for alleged offence. Therefore, the 

conviction of accused Jakir Hussain (Appellant No. 1) u/s 376/366 of IPC as well as 

the conviction of appellant No. 2 Surat Jamal u/s 366 or 366 (A) is not sustainable in 

law and liable to be set aside. 

(vii)  That the finding and discussion on the point of guilt of the accused the 

learned trial Judge in her Judgment is self contradictory and reflects misconception 

of law as it has not carefully scanned the evidence on record, thereby causing a 

miscarriage of justice, for which the impugned judgment and order of conviction is 

liable to set aside, interfered or modified and   

(viii)  That the learned Trial Judge has not fully complied with the provisions 

of Section 313 Cr.P.C. Hence, the sentence of conviction is not sustainable in law.   

4. I have gone through the aforementioned grounds of appeal; the deposition of 

witnesses recorded in Sessions Case No. 59 of 2008, statements of accused, 

recorded therein, u/s 313 Cr.P.C and the materials on record including the Judgment, 

passed on 18/06/2010, by the trial Court, thoroughly. I have also heard Ld. Counsel 

for the appellants Md. F. Haque and Ld. Public Prosecutor Sri Hari Prasad Sedai. 
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5. Now, let me, assess the evidence on record and find out as to whether the 

conviction of appellant deserve to be confirmed or set aside. It appears that out of 

total nine prosecution witnesses, the victim, who deposed as PW 3 is the main 

witness of this case. Other witnesses namely, PW 1 Kasima Khatoon, who is the 

mother of the victim and first informant of this case and PW 2 Afruja Khatoon , who 

is the aunty of the victim, have only stated regarding missing of the victim from her 

parental house. PW 4 Afjalur Rahman, PW 5 Kalimuddin and PW 6 Amir Hussain, all 

have deposed regarding missing of the victim from her parental house, however, 

none of them has seen the accused persons committing the crime. They have only 

heard about abduction of the victim from other people. PW 7 is the Medical Officer 

whose testimony regarding the age of the victim and regarding his opinion relating 

to sexual assault on victim is important. PW 8 is the Investigating Officer of this case 

and PW 9 is the Judicial Magistrate who recorded the statement of the victim u/s 164 

Cr.P.C. 

6.  If we go through the testimony of the PW 3, she has very categorically stated 

that on the day of occurrence when she was returning from her school at about 

10.30 am, accused Surat Jamal forcibly boarded her in a vehicle in which accused 

Jakir was also sitting and both of them took away her to Ambagan and kept her 

confined in a house for 15 days. She has also deposed that Jakir forcibly got married 

with her at Court by obtaining her signature forcibly and thereafter he treated her as 

his wife and had sexual intercourse with her. After some days Jakir and co-accused 

Surat Jamal brought her back to Palashani and kept her in the house of Surat Jamal 

and thereafter police recovered her from there.  Learned Counsel for the appellant 

has argued that the as victim has stated that during her cross-examination that she 

was taken away in a bus, she could have made hue and cry if she was forcibly taken. 

However, it is therein the evidence that the accused where known to the victim and 

a girl reading in class VI, not making hue and cry when she is taken away by persons 

who were known to her cannot be a reason to disbelieve her testimony. Moreover, 

though during cross-examination the victim has stated that the vehicle in which she 

was taken was a bus, however, there is nothing on record to show that there were 

other passengers in the bus. Therefore, the argument that the victim is accompanied 

the accused voluntarily do not hold much water. 



Page 6 of 8 

 

Criminal Appeal NO. 10(S-3)/2010 Page 6 

 

7.  The main contention of the Ld. Counsel for the appellant is that the 

prosecution side has failed to prove conclusively that the victim is less than sixteen 

years of age. It is submitted that while deposing as PW-3 she has stated that her 

age is sixteen years. She has also stated during cross-examination that her age may 

be eighteen years also. However, learned public prosecutor has submitted that 

during cross-examination the victim herself categorically stated that she do not know 

in which year she was born and therefore, she may not be in a position to say 

whether she is 16 years or 18 years or less than that. P.W-1, who is the mother of 

the victim and who is in a better position to depose regarding the age of the victim 

has stated that her daughter was 12 years of age at the time of the incident .During 

her cross-examination she was only asked certain suggestive questions regarding the 

age of the victim which were answered in negative by her, therefore, her testimony 

regarding the age of her daughter cannot be brushed aside. P.W-7 ,that is, the 

Doctor who examined the victim, has stated that their age of the victim is around 12 

to14 years which is clinically ascertained by examination of teeth and gum, auxiliary 

hairs and general health. Though no radiological examination was done, however, 

the opinion of the doctor as regards the age of the victim cannot be ignored as 

nothing is shown by the defence side on the basis of which the opinion of the doctor 

could be discarded. Merely stating that the opinion of the doctor was on the basis of 

clinical examination and not radiological examination cannot be a reason to discard 

the said opinion unless there is some cogent material on record to show that the 

doctor‟s opinion, on the basis of clinical examination, should not be relied upon. 

Otherwise also, a student of class VI is not supposed to be more than sixteen years 

of age. Learned defence Counsel has also argued that as the victim is now married, 

therefore, her age may be more than sixteen years at the time of incident. However, 

the victim is a Muslim by religion and marrying away girls at the age of puberty is 

not uncommon amongst Muslims and therefore, the mere fact of the marriage of a 

girl of Muslim community may not be indicative of her being more than sixteen years 

of age at the time of marriage. In view of the reasons stated above I am of the 

considered opinion that Ld. Assistant Sessions Judge rightly held that the age of 

victim is less than sixteen years. 

8. Learned defence Counsel has also argued that the victim was a consenting 

party to the intercourse, however, the definition of „rape‟ u/s 375 of the Indian Penal 
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Code, as it was, when the offence was committed, was inclusive of any sexual 

intercourse with or without consent when the age of the victim is under sixteen years 

of age. Therefore, when once it is held that the victim is less than sixteen years of 

age her consent to the act of sexual intercourse is not material for holding the 

accused guilty of rape. Moreover, Ld. Assistant Sessions Judge held correctly, relying 

on the ruling of Hon‟ble Gauhati High Court in “Prakash Nath vs State of Assam” 

reported in 2007(2) GLT 471 ,that under section 114 A of the Indian Evidence Act, 

court can presume that a woman did not consent if she states in her evidence before 

Court that she did not consent. The victim while deposing as PW-2 has categorically 

stated that she was forcibly abducted by the accused, therefore, it would be illogical 

to presume that there was consent on her part to the sexual intercourse. The 

presumption under section 114 A of the Indian Evidence Act is a rebuttable 

presumption, however, there is nothing cogent on record, which could have rebutted 

the presumption taken by the trial Court. The evidence of Doctor (PW-7) clearly 

shows that on examination of the victim girl he found the hymen of the victim was 

ruptured and there was bleeding in the vagina which is indicative of the fact that the 

victim was subjected to sexual intercourse. The victim was recovered from the house 

of Surat Jamal along with accused persons and the victim has categorically stated 

that it is the accused Jakir Hussain who committed sexual intercourse with her. The 

testimony of victim as regards subjecting her to sexual intercourse by the accused 

Jakir Hussain could not be shaken during her cross-examination, therefore, Ld. 

Assistant Sessions Judge has rightly held that the accused Jakir Hussain committed 

rape on the victim after kidnapping her. 

9.     As regards submission of ld. Counsel for the appellant that PW-1 found accused 

Surat Jamal in his house when she went to his house to inquire about her missing 

daughter, Ld. Assistant Sessions Judge has correctly held that it is not in evidence as 

to at what time PW-1 went to the house of accused Surat Jamal. On perusal of the 

testimony of the prosecution witnesses, it appears that it is in evidence that the 

victim was abducted at about 10 to 11 a.m. and PW-1 came to know about the 

incident only after 2 PM, and obviously she would have gone to the house of Surat 

Jamal after 2 PM and much could have happened in between 10 am to 2pm, 

therefore, even if we rely on that part of the testimony of the PW-1 where she 

deposes that she met Surat Jamal in his house, it  may not be a reason to disbelieve 
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the testimony of the victim where she has categorically stated that it was Surat 

Jamal who forcibly boarded her on a bus when she was coming back from her 

school. The evidence on record is clearly shows that accused Surat Jamal 

induced/forced the victim, who is below the age of sixteen years, to go Ambagan 

and he knew that she will be forced/seduced to have illicit intercourse with Jakir 

Hussain, hence learned trial Court rightly convicted him under section 366A of the 

Indian penal code. 

10. In view of the above, I am of the considered opinion that the impugned 

Judgement delivered by the learned trial Court on 18-06-2010 is devoid of any 

infirmity and after discussing all aspects of the evidence, it has rightly convicted the 

accused persons (present appellants) u/s 366/366A/376 IPC. The impugned 

Judgement is, therefore, upheld and this appeal is accordingly dismissed on contest. 

 

11. Send back the LCR to the Ld. Trial Court, along with a copy of this judgment, 

immediately. The appellant shall surrender before the trial court, on 29/08/2015, 

to serve out the sentence imposed by learned trial Court. 

      Given under my hand and seal of this court on this the 29th day of July, 2015. 

  

 

   (M. K. Kalita)                              
SESSIONS JUDGE          
SONITPUR: TEZPUR 

  Dictated and corrected by me 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
Dictation taken and transcribed by me :  

R. Hazarika, Steno   


